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sion to exercise similar authority or to adopt
similar rules and regulations with respect to
forward-looking statements under any other
statute under which the Commission exercises
rulemaking authority.
(i) Definitions

For purposes of this section, the following
definitions shall apply:

(1) Forward-looking statement

The term ‘‘forward-looking
means—

(A) a statement containing a projection of
revenues, income (including income 1loss),
earnings (including earnings loss) per share,
capital expenditures, dividends, capital
structure, or other financial items;

(B) a statement of the plans and objectives
of management for future operations, in-
cluding plans or objectives relating to the
products or services of the issuer;

(C) a statement of future economic per-
formance, including any such statement
contained in a discussion and analysis of fi-
nancial condition by the management or in
the results of operations included pursuant
to the rules and regulations of the Commis-
sion;

(D) any statement of the assumptions un-
derlying or relating to any statement de-
scribed in subparagraph (A), (B), or (C);

(BE) any report issued by an outside re-
viewer retained by an issuer, to the extent
that the report assesses a forward-looking
statement made by the issuer; or

(F) a statement containing a projection or
estimate of such other items as may be spec-
ified by rule or regulation of the Commis-
sion.

(2) Investment company

The term ‘“‘investment company’’ has the
same meaning as in section 80a-3(a) of this
title.

(3) Going private transaction

The term ‘‘going private transaction’ has
the meaning given that term under the rules
or regulations of the Commission issued pur-
suant to section 78mf(e) of this title.

(4) Person acting on behalf of an issuer

The term ‘‘person acting on behalf of an is-
suer’” means any officer, director, or employee
of such issuer.

(5) Other terms

The terms ‘‘blank check company’’, ‘‘rollup
transaction’, ‘“‘partnership”’, ‘‘limited liability
company’’, ‘‘executive officer of an entity”
and ‘‘direct participation investment pro-
gram’’, have the meanings given those terms
by rule or regulation of the Commission.

(June 6, 1934, ch. 404, title I, §21E, as added Pub.
L. 104-67, title I, §102(b), Dec. 22, 1995, 109 Stat.
753.)

statement”’

REFERENCES IN TEXT

This chapter, referred to in subsecs. (¢)(1), (f), and (g),
was in the original ‘‘this title’’. See References in Text
note set out under section 78a of this title.

EFFECTIVE DATE

This section not to affect or apply to any private ac-
tion arising under this chapter or title I of the Securi-
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ties Act of 1933 (15 U.S.C. 77a et seq.), commenced be-
fore and pending on Dec. 22, 1995, see section 108 of Pub.
L. 104-67, set out as an Effective Date of 1995 Amend-
ment note under section 77! of this title.

CONSTRUCTION

Nothing in section to be deemed to create or ratify
any implied right of action, or to prevent Commission,
by rule or regulation, from restricting or otherwise reg-
ulating private actions under this chapter, see section
203 of Pub. L. 10467, set out as a note under section
78j-1 of this title.

§ 78u-6. Securities whistleblower incentives and
protection

(a) Definitions

In this section the following definitions shall
apply:
(1) Covered judicial or administrative action

The term ‘‘covered judicial or administra-
tive action’” means any judicial or administra-
tive action brought by the Commission under
the securities laws that results in monetary
sanctions exceeding $1,000,000.

(2) Fund

The term “Fund” means the Securities and
Exchange Commission Investor Protection
Fund.

(3) Original information

The term ‘‘original information’ means in-
formation that—

(A) is derived from the independent knowl-
edge or analysis of a whistleblower;

(B) is not known to the Commission from
any other source, unless the whistleblower is
the original source of the information; and

(C) is not exclusively derived from an alle-
gation made in a judicial or administrative
hearing, in a governmental report, hearing,
audit, or investigation, or from the news
media, unless the whistleblower is a source
of the information.

(4) Monetary sanctions

The term ‘“‘monetary sanctions’, when used
with respect to any judicial or administrative
action, means—

(A) any monies, including penalties, dis-
gorgement, and interest, ordered to be paid;
and

(B) any monies deposited into a dis-
gorgement fund or other fund pursuant to
section 308(b) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7246(b)), as a result of such ac-
tion or any settlement of such action.

(5) Related action

The term ‘‘related action’, when used with
respect to any judicial or administrative ac-
tion brought by the Commission under the se-
curities laws, means any judicial or adminis-
trative action brought by an entity described
in subclauses (I) through (IV) of subsection
(h)(2)(D)(@) that is based upon the original in-
formation provided by a whistleblower pursu-
ant to subsection (a) that led to the successful
enforcement of the Commission action.

(6) Whistleblower

The term ‘‘whistleblower’’ means any indi-
vidual who provides, or 2 or more individuals
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acting jointly who provide, information relat-
ing to a violation of the securities laws to the
Commission, in a manner established, by rule
or regulation, by the Commission.

(b) Awards
(1) In general

In any covered judicial or administrative ac-
tion, or related action, the Commission, under
regulations prescribed by the Commission and
subject to subsection (c¢), shall pay an award or
awards to 1 or more whistleblowers who volun-
tarily provided original information to the
Commission that led to the successful enforce-
ment of the covered judicial or administrative
action, or related action, in an aggregate
amount equal to—

(A) not less than 10 percent, in total, of
what has been collected of the monetary
sanctions imposed in the action or related
actions; and

(B) not more than 30 percent, in total, of
what has been collected of the monetary
sanctions imposed in the action or related
actions.

(2) Payment of awards

Any amount paid under paragraph (1) shall
be paid from the Fund.

(¢) Determination of amount of award; denial of
award

(1) Determination of amount of award
(A) Discretion

The determination of the amount of an
award made under subsection (b) shall be in
the discretion of the Commission.

(B) Criteria

In determining the amount of an award
made under subsection (b), the Commis-
sion—

(i) shall take into consideration—

(I) the significance of the information
provided by the whistleblower to the suc-
cess of the covered judicial or adminis-
trative action;

(IT) the degree of assistance provided
by the whistleblower and any legal rep-
resentative of the whistleblower in a
covered judicial or administrative ac-
tion;

(ITT) the programmatic interest of the
Commission in deterring violations of
the securities laws by making awards to
whistleblowers who provide information
that lead to the successful enforcement
of such laws; and

(IV) such additional relevant factors as
the Commission may establish by rule or
regulation; and

(ii) shall not take into consideration the
balance of the Fund.

(2) Denial of award

No award under subsection (b) shall be
made—

(A) to any whistleblower who is, or was at
the time the whistleblower acquired the
original information submitted to the Com-
mission, a member, officer, or employee of—
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(i) an appropriate regulatory agency;

(ii) the Department of Justice;

(iii) a self-regulatory organization;

(iv) the Public Company Accounting
Oversight Board; or

(v) a law enforcement organization;

(B) to any whistleblower who is convicted
of a criminal violation related to the judi-
cial or administrative action for which the
whistleblower otherwise could receive an
award under this section;

(C) to any whistleblower who gains the in-
formation through the performance of an
audit of financial statements required under
the securities laws and for whom such sub-
mission would be contrary to the require-
ments of section 78j—1 of this title; or

(D) to any whistleblower who fails to sub-
mit information to the Commission in such
form as the Commission may, by rule, re-
quire.

(d) Representation
(1) Permitted representation

Any whistleblower who makes a claim for an
award under subsection (b) may be represented
by counsel.

(2) Required representation

(A) In general

Any whistleblower who anonymously
makes a claim for an award under sub-
section (b) shall be represented by counsel if
the whistleblower anonymously submits the
information upon which the claim is based.
(B) Disclosure of identity

Prior to the payment of an award, a
whistleblower shall disclose the identity of
the whistleblower and provide such other in-
formation as the Commission may require,
directly or through counsel for the whistle-
blower.

(e) No contract necessary

No contract with the Commission is necessary
for any whistleblower to receive an award under
subsection (b), unless otherwise required by the
Commission by rule or regulation.

(f) Appeals

Any determination made under this section,
including whether, to whom, or in what amount
to make awards, shall be in the discretion of the
Commission. Any such determination, except
the determination of the amount of an award if
the award was made in accordance with sub-
section (b), may be appealed to the appropriate
court of appeals of the United States not more
than 30 days after the determination is issued by
the Commission. The court shall review the de-
termination made by the Commission in accord-
ance with section 706 of title 5.

(g) Investor Protection Fund

(1) Fund established

There is established in the Treasury of the
United States a fund to be known as the ‘‘Se-
curities and Exchange Commission Investor
Protection Fund”.

(2) Use of Fund

The Fund shall be available to the Commis-
sion, without further appropriation or fiscal
year limitation, for—
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(A) paying awards to whistleblowers as
provided in subsection (b); and

(B) funding the activities of the Inspector
General of the Commission under section
78d(i) of this title.

(3) Deposits and credits
(A) In general

There shall be deposited into or credited to
the Fund an amount equal to—

(i) any monetary sanction collected by
the Commission in any judicial or admin-
istrative action brought by the Commis-
sion under the securities laws that is not
added to a disgorgement fund or other fund
under section 308 of the Sarbanes-Oxley
Act of 2002 (15 U.S.C. 7246) or otherwise dis-
tributed to victims of a violation of the se-
curities laws, or the rules and regulations
thereunder, underlying such action, unless
the balance of the Fund at the time the
monetary sanction is collected exceeds
$300,000,000;

(ii) any monetary sanction added to a
disgorgement fund or other fund under sec-
tion 308 of the Sarbanes-Oxley Act of 2002
(15 U.S.C. 7246) that is not distributed to
the victims for whom the Fund was estab-
lished, unless the balance of the dis-
gorgement fund at the time the determina-
tion is made not to distribute the mone-
tary sanction to such victims exceeds
$200,000,000; and

(iii) all income from investments made
under paragraph (4).

(B) Additional amounts

If the amounts deposited into or credited
to the Fund under subparagraph (A) are not
sufficient to satisfy an award made under
subsection (b), there shall be deposited into
or credited to the Fund an amount equal to
the unsatisfied portion of the award from
any monetary sanction collected by the
Commission in the covered judicial or ad-
ministrative action on which the award is
based.

(4) Investments

(A) Amounts in Fund may be invested

The Commission may request the Sec-
retary of the Treasury to invest the portion
of the Fund that is not, in the discretion of
the Commission, required to meet the cur-
rent needs of the Fund.

(B) Eligible investments

Investments shall be made by the Sec-
retary of the Treasury in obligations of the
United States or obligations that are guar-
anteed as to principal and interest by the
United States, with maturities suitable to
the needs of the Fund as determined by the
Commission on the record.

(C) Interest and proceeds credited

The interest on, and the proceeds from the
sale or redemption of, any obligations held
in the Fund shall be credited to the Fund.

(5) Reports to Congress
Not later than October 30 of each fiscal year

beginning after July 21, 2010, the Commission
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shall submit to the Committee on Banking,
Housing, and Urban Affairs of the Senate, and
the Committee on Financial Services of the
House of Representatives a report on—
(A) the whistleblower award program, es-
tablished under this section, including—
(1) a description of the number of awards
granted; and
(ii) the types of cases in which awards
were granted during the preceding fiscal
year;

(B) the balance of the Fund at the begin-
ning of the preceding fiscal year;

(C) the amounts deposited into or credited
to the Fund during the preceding fiscal year;

(D) the amount of earnings on investments
made under paragraph (4) during the preced-
ing fiscal year;

(E) the amount paid from the Fund during
the preceding fiscal year to whistleblowers
pursuant to subsection (b);

(F) the balance of the Fund at the end of
the preceding fiscal year; and

(G) a complete set of audited financial
statements, including—

(i) a balance sheet;
(ii) income statement; and
(iii) cash flow analysis.
(h) Protection of whistleblowers
(1) Prohibition against retaliation
(A) In general

No employer may discharge, demote, sus-
pend, threaten, harass, directly or indi-
rectly, or in any other manner discriminate
against, a whistleblower in the terms and
conditions of employment because of any
lawful act done by the whistleblower—

(i) in providing information to the Com-
mission in accordance with this section;

(ii) in initiating, testifying in, or assist-
ing in any investigation or judicial or ad-
ministrative action of the Commission
based upon or related to such information;
or

(iii) in making disclosures that are re-
quired or protected under the Sarbanes-

Oxley Act of 2002 (156 U.S.C. 7201 et seq.),

this chapter, including section 78j-1(m) of

this title, section 1513(e) of title 18, and
any other law, rule, or regulation subject
to the jurisdiction of the Commission.

(B) Enforcement
(i) Cause of action

An individual who alleges discharge or
other discrimination in violation of sub-
paragraph (A) may bring an action under
this subsection in the appropriate district
court of the United States for the relief
provided in subparagraph (C).

(ii) Subpoenas

A subpoena requiring the attendance of a
witness at a trial or hearing conducted
under this section may be served at any
place in the United States.

(iii) Statute of limitations
(I) In general
An action under this subsection may
not be brought—
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(aa) more than 6 years after the date
on which the violation of subparagraph
(A) occurred; or

(bb) more than 3 years after the date
when facts material to the right of ac-
tion are known or reasonably should
have been known by the employee al-
leging a violation of subparagraph (A).

(IT) Required action within 10 years

Notwithstanding subclause (I), an ac-
tion under this subsection may not in
any circumstance be brought more than
10 years after the date on which the vio-
lation occurs.

(C) Relief

Relief for an individual prevailing in an
action brought under subparagraph (B) shall
include—

(i) reinstatement with the same senior-
ity status that the individual would have
had, but for the discrimination;

(ii) 2 times the amount of back pay
otherwise owed to the individual, with in-
terest; and

(iii) compensation for litigation costs,
expert witness fees, and reasonable attor-
neys’ fees.

(2) Confidentiality
(A) In general

Except as provided in subparagraphs (B)
and (C), the Commission and any officer or
employee of the Commission shall not dis-
close any information, including informa-
tion provided by a whistleblower to the
Commission, which could reasonably be ex-
pected to reveal the identity of a whistle-
blower, except in accordance with the provi-
sions of section 552a of title 5, unless and
until required to be disclosed to a defendant
or respondent in connection with a public
proceeding instituted by the Commission or
any entity described in subparagraph (C).
For purposes of section 552 of title 5, this
paragraph shall be considered a statute de-
scribed in subsection (b)(3)(B) of such sec-
tion.

(B) Exempted statute

For purposes of section 552 of title 5, this
paragraph shall be considered a statute de-
scribed in subsection (b)(3)(B) of such section
552,

(C) Rule of construction

Nothing in this section is intended to
limit, or shall be construed to limit, the
ability of the Attorney General to present
such evidence to a grand jury or to share
such evidence with potential witnesses or
defendants in the course of an ongoing
criminal investigation.

(D) Availability to government agencies
(i) In general
Without the loss of its status as con-
fidential in the hands of the Commission,
all information referred to in subpara-
graph (A) may, in the discretion of the
Commission, when determined by the
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Commission to be necessary to accomplish
the purposes of this chapter and to protect
investors, be made available to—
(I) the Attorney General of the United
States;
(IT) an appropriate regulatory author-
ity;
(I1I) a self-regulatory organization;
(IV) a State attorney general in con-
nection with any criminal investigation;
(V) any appropriate State regulatory
authority;
(VI) the Public Company Accounting
Oversight Board;
(VII) a foreign securities authority;
and
(VIII) a foreign law enforcement au-
thority.

(ii) Confidentiality
(I) In general

Each of the entities described in sub-
clauses (I) through (VI) of clause (i) shall
maintain such information as confiden-
tial in accordance with the requirements
established under subparagraph (A).

(II) Foreign authorities

BEach of the entities described in sub-
clauses (VII) and (VIII) of clause (i) shall
maintain such information in accord-
ance with such assurances of confiden-
tiality as the Commission determines
appropriate.

(3) Rights retained

Nothing in this section shall be deemed to
diminish the rights, privileges, or remedies of
any whistleblower under any Federal or State
law, or under any collective bargaining agree-
ment.

(i) Provision of false information

A whistleblower shall not be entitled to an
award under this section if the whistleblower—
(1) knowingly and willfully makes any false,
fictitious, or fraudulent statement or rep-
resentation; or
(2) uses any false writing or document know-
ing the writing or document contains any
false, fictitious, or fraudulent statement or
entry.

(j) Rulemaking authority

The Commission shall have the authority to
issue such rules and regulations as may be nec-
essary or appropriate to implement the provi-
sions of this section consistent with the pur-
poses of this section.

(June 6, 1934, ch. 404, title I, §21F, as added Pub.
L. 111-203, title IX, §922(a), July 21, 2010, 124
Stat. 1841.)

REFERENCES IN TEXT

The Sarbanes-Oxley Act of 2002, referred to in subsec.
(h)(1)(A)({ii), is Pub. L. 107-204, July 30, 2002, 116 Stat.
745. For complete classification of this Act to the Code,
see Short Title note set out under section 7201 of this
title and Tables.

This chapter, referred to in subsec. (h)(1)(A)(iii), was
in the original ‘‘the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.)”’. This chapter, referred to in subsec.
(h)(2)(D)(1), was in the original ‘‘this Act’. See Ref-
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erences in Text note set out under section 78a of this
title.

EFFECTIVE DATE
Section effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set

out as a note under section 5301 of Title 12, Banks and
Banking.

§78u-7. Implementation and transition provi-
sions for whistleblower protection

(a) Implementing rules

The Commission shall issue final regulations
implementing the provisions of section 78u-6 of
this title, as added by this subtitle, not later
than 270 days after July 21, 2010.

(b) Original information

Information provided to the Commission in
writing by a whistleblower shall not lose the
status of original information (as defined in sec-
tion 78u-6(a)(3) of this title, as added by this
subtitle) solely because the whistleblower pro-
vided the information prior to the effective date
of the regulations, if the information is provided
by the whistleblower after July 21, 2010.

() Awards

A whistleblower may receive an award pursu-
ant to section 78u-6 of this title, as added by
this subtitle, regardless of whether any viola-
tion of a provision of the securities laws, or a
rule or regulation thereunder, underlying the ju-
dicial or administrative action upon which the
award is based, occurred prior to July 21, 2010.
(d) Administration and enforcement

The Securities and Exchange Commission
shall establish a separate office within the Com-
mission to administer and enforce the provisions
of section 78u-6 of this title (as add?! by section
922(a)).2 Such office shall report annually to the
Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Finan-
cial Services of the House of Representatives on
its activities, whistleblower complaints, and the
response of the Commission to such complaints.

(Pub. L. 111-203, title IX, §924, July 21, 2010, 124
Stat. 1850.)

REFERENCES IN TEXT

This subtitle, referred to in subsecs. (a) to (c), means
subtitle B (§§921-929Z) of title IX of Pub. L. 111-203.

Section 922(a), referred to in subsec. (d), means sec-
tion 922(a) of Pub. L. 111-203.

CODIFICATION

Section was enacted as part of the Investor Protec-
tion and Securities Reform Act of 2010, and also as part
of the Dodd-Frank Wall Street Reform and Consumer
Protection Act, and not as part of the Securities Ex-
change Act of 1934 which comprises this chapter.

EFFECTIVE DATE

Section effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set
out as a note under section 5301 of Title 12, Banks and
Banking.

DEFINITIONS

For definitions of ‘“‘Commission” and ‘‘securities
laws” as used in this section, see section 5301 of Title
12, Banks and Banking.

180 in original. Probably should be ‘“‘added’.
2See References in Text note below.
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§ 78v. Hearings by Commission

Hearings may be public and may be held be-
fore the Commission, any member or members
thereof, or any officer or officers of the Commis-
sion designated by it, and appropriate records
thereof shall be kept.

(June 6, 1934, ch. 404, title I, §22, 48 Stat. 901.)
TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 78w. Rules, regulations, and orders; annual re-
ports

(a) Power to make rules and regulations; consid-
erations; public disclosure

(1) The Commission, the Board of Governors of
the Federal Reserve System, and the other agen-
cies enumerated in section 78c(a)(34) of this title
shall each have power to make such rules and
regulations as may be necessary or appropriate
to implement the provisions of this chapter for
which they are responsible or for the execution
of the functions vested in them by this chapter,
and may for such purposes classify persons, se-
curities, transactions, statements, applications,
reports, and other matters within their respec-
tive jurisdictions, and prescribe greater, lesser,
or different requirements for different classes
thereof. No provision of this chapter imposing
any liability shall apply to any act done or
omitted in good faith in conformity with a rule,
regulation, or order of the Commission, the
Board of Governors of the Federal Reserve Sys-
tem, other agency enumerated in section
78c(a)(34) of this title, or any self-regulatory or-
ganization, notwithstanding that such rule, reg-
ulation, or order may thereafter be amended or
rescinded or determined by judicial or other au-
thority to be invalid for any reason.

(2) The Commission and the Secretary of the
Treasury, in making rules and regulations pur-
suant to any provisions of this chapter, shall
consider among other matters the impact any
such rule or regulation would have on competi-
tion. The Commission and the Secretary of the
Treasury shall not adopt any such rule or regu-
lation which would impose a burden on competi-
tion not necessary or appropriate in furtherance
of the purposes of this chapter. The Commission
and the Secretary of the Treasury shall include
in the statement of basis and purpose incor-
porated in any rule or regulation adopted under
this chapter, the reasons for the Commission’s
or the Secretary’s determination that any bur-
den on competition imposed by such rule or reg-
ulation is necessary or appropriate in further-
ance of the purposes of this chapter.

(3) The Commission and the Secretary, in
making rules and regulations pursuant to any
provision of this chapter, considering any appli-
cation for registration in accordance with sec-
tion 78s(a) of this title, or reviewing any pro-
posed rule change of a self-regulatory organiza-
tion in accordance with section 78s(b) of this
title, shall keep in a public file and make avail-
able for copying all written statements filed
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